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Blackstone’s  Commentaries  on  the  Laws  of  England  (1765): 

...  By  marriage,  the  husband  and  wife  are  one  person  in  law:  that  is,  the  very  being  or  legal 
existence  of  the  woman  is  suspended  during  the  marriage,  or  at  least  is  incorporated  and  con¬ 
solidated  into  that  of  the  husband:  under  whose  wing,  protection,  and  cover,  she  performs  every 
thing,  and  is  therefore  called  in  our  law-french  a  feme-covert,  foemtna  viro  co-operta\  is  said 
to  be  covert-baron,  or  under  the  protection  and  influence  of  her  husband,  her  baron,  or  lord 
and  her  condition  during  her  marriage  is  called  her  coverture.  Upon  this  principle,  of  a  union 
of  person  in  husband  and  wife,  depend  almost  all  the  legal  rights,  duties  and  disabilities,  that 
either  of  them  acquire  by  the  marriage.  .  .  . 


William  Cobbeu,  Advice  to  Young  Men  and  (incidentally)  to  Young  Women 
(1837)  [quoted  in  A.  MacFarlane,  Marriage  and  Love  in  England  1300- 1840 


[She]  makes  a  surrender,  an  absolute  surrender,  of  her  liberty,  for  the  joint  lives  of  the  parties: 
she  gives  the  husband  the  absolute  right  of  causing  her  to  live  in  what  place,  and  in  what  manner 
and  what  society,  he  pleases;  she  gives  him  the  power  to  take  from  her,  and  to  use,  for  his  own 
purposes,  all  her  goods,  unless  reserved  by  some  legal  instrument;  and,  above  all,  she  surrenders 
to  him  her  person. 


Historically  the  law  refused  to  enforce  contracts  entered  into  between  a  husband  and  wife 
dealing  with  the  incidents  of  the'^marital  relationship.  Originally  the  common  law  doctrine  of 
the  legal  unity  of  husband  and  wife  (which  resulted  in  the  wife’s  legal  personality  being 
subsumed  within  that  of  her  husband)  denied  wives  the  legal  capacity  to  enter  into  contracts. 
Even  after  this  legal  disability  was  removed  as  a  result  of  legal  reforms  beginning  in  the  late 
nineteenth  century,  the  courts  remained  reluctant  to  enforce  agreements  between  spouses  with 
respect  to  their  marital  rights  and  obligations.  Numerous  legal  doctrines  were  used  to  support 
this  result.  In  some  cases  inter-spousal  agreements  were  given  no  legal  recognition  at  all,  on 
the  grounds  of  the  absence  of  an  intention  to  create  legal  relations.  In  other  cases  contractual 
terms  which  attempted  to  modify  the  fundamental  aspects  of  the  marital  relationship  were  found 
to  be  void  for  public  policy.  In  cases  involving  wives’  claims  to  post-divorce  maintenance, 
courts  generally  took  the  position  that  agreements  were  never  final  and  could  always  be 
disregarded  if  they  failed  to  make  adequate  provision  for  the  former  wife’s  support  in  light  of 
her  changing  post-divorce  circumstances. 

Historically,  maintenance  was  one  of  the  central  obligations  flowing  from  the  marital 
relationship:  husbands  were  obligated  by  law  to  support  their  wives  during  the  course  of  the 
marriage  and  the  obligation  continued  post-divorce  in  cases  where  the  husband  was  deemed 
responsible  for  the  breakdown  of  the  marriage  and  the  wife  had  not  breached  her  marital 
obligations.  The  traditional  maintenance  obligation  was  clearly  rooted  in  an  understanding  of 
marriage  as  entailing  a  gender-based  division  of  labour  in  which  wives,  who  were  not  expected 
to  engage  in  paid  employment  and  who  instead  assumed  responsibility  for  homemaking  and  child 
care,  were  inevitably  economically  dependent  on  their  husbands. 

The  Balfour  v.  Balfour  case  which  follows  offers  one  example  of  the  law’s  traditional 
approach  to  inter-spousal  agreements. 


